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Abstract

Thailand and its ASEAN partners, like many countries, employ strategies to provide quality care. They also face challenges
from unsafe and negligent care, which may create transactions costs for their healthcare (e.g. defensive medicine) and legal
systems (e.g. claims, litigation, and payouts). Like many countries, Thailand adopts traditional and/or nontraditional (e.g. no-
fault patient compensation system (NFPCS)) tort reforms to limit these costs. Attempts to enact NFPCS usually fail. Thailand
failed to enact a NFPCS through its Law on Health Service Affected Person Protection in 2007. To learn why NFPCS adoption
efforts fail, the authors conducted a modified scoping review of the literature employing electronic, English keyword-based
Arksey and O’Malley and PICOTS search of public (Google, Google Scholar, EBSCO, and Medline) and private (Lexis)
databases. Review yielded 105 reviewable NFPCS publications, which revealed 9 countries and 2 U.S states (Florida and
Virginia) adopted general (N = 6) or limited (N = 5) NFPCS schemes. After 2000, 5 countries (Canada, England, Ireland,
Scotland, and Thailand) and 6 US States (Georgia, Maine, Maryland, Montana, New Hampshire, and Tennessee) attempted and
failed. Conditions (e.g. reasons or factors) favoring or disfavoring adoption) included concerns for: (1) fairness of compensation
amounts versus judicial awards, (2) excessive NFPCS costs, (3) system-based tort reform preferences, and (4) professional
(medical and legal) association resistances. In conclusion, a minority of countries and US states currently maintain successful
NFPCSs. NFPCS adoption remains a challenge worldwide, especially if the medical and legal professions oppose adoption.
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1. Introduction Mal claim. Recent trends, however, suggest the inci-
dence of unsafe medical care and Med Mal claims are

Medical malpractice (Med Mal) originates from the rising in many developed and developing or emerging
Latin words ‘mala praxis’ coined by the English jurist countries, including Thailand.

Lord Blackstone in 1765. In general, the term refers to
the careless delivery of substandard medical care that
harms a patient. [1 — 3] Both common (e.g. torts) and
civil (e.g. law of delict or wrongful acts) law-based
legal systems maintain a civil cause of action for vic-
tims of Med Mal. Arising during antiquity, Med Mal
remains a worldwide problem that results from unsafe
medical care. Unsafe medical and Med Mal are global
problems, and ASEAN countries, such as Thailand,
Singapore, Philippines, Malaysia, Indonesia, and Viet
Nam also report similar problems. [4 — 8] Unsafe
medical care may arise from adverse events or medical
errors, and both contribute to global patient morbid-
ity and mortality. [9, 10] Fortunately, only a fraction
of them involve substandard care that leads to a Med

Countries attempt to lower their incidence of un-
safe medical care and Med Mal claims by adopting
a variety of strategies ranging from safety measures
to legal systems reforms. Med Mal tort reform strate-
gies may be characterized as traditional (e.g. limit-
ing damage awards, time for filing claims, legal fees
and expert witnesses) or nontraditional (e.g. establish-
ing ADR programs, expert panels, or no fault patient
compensation systems (NFPCS)) tort reforms. These
reforms aim to reduce the (1) number of unmeritorious
claims, (2) catastrophic payouts, (3) legal and health
care costs, and (4) defensive medical practices, [10]
Most countries, especially the US, favor traditional
reforms over nontraditional tort reforms, especially
NFPCSs. [12 — 18] NFPCSs differ from US state-
based patient compensation funds (PCFs) enacted by
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braska, New Mexico, New York, Pennsylvania, South
Carolina and Wisconsin), which provide state-based
funds to cover judgments against physicians requiring
payouts exceeding their Med Mal insurance coverage
caps [14] NFPCSs and PCFs also differ from the US
federal National Vaccine Injury Compensation Pro-
gram (VICP), because the VICP is a federally funded
no-fault-based program covering individuals injured
by a vaccine. [15] While the goals of these systems
or programs are to reduce or eliminate legal claims
and achieve just compensation for its victims, only 9
countries and 2 US states support general or limited
NFPCSs, and recent efforts to enact them fail, where
more US states support PCS programs (N = 9) than
limited NFPCSs (N = 2).

Like other countries and US states adopting NF-
PCSs, Thailand began its effort to establish a NFPCS
for its public health services section when complaints
and claim payouts started trending upwards in 2004.
The Legal Office of the National Health Security Of-
fice of Thailand saw claims and payouts rise from 99
and 49,141 TB payouts in 2004 to 810 and 102,108
TB payouts in 2009. [19] Its total compensation went
from 4,865,000 TB in 2004 to 73,223,000 in 2009,
which represents a 281 percent growth over 5 years.
Thai policymakers also associated these upward trends
with a deterioration in physician-patient relationships
and potential for defensive medical practices. [20]
Their experiences mirrored those reported in devel-
oped countries. [21] Rising claims and payouts also
became a potential threat to its efforts to become a re-
gional medical hub.

To address these troubling risks and trends, the Na-
tional Health Commission of Thailand convened a
study committee in 2006 to improve relations among
its health services participants by reducing or elimi-
nating these events. Its members responded in 2007
with a Law on Health Service Affected Person Protec-
tion (HSAPP) which provided a legal framework for
removing fault, liability and litigation for Med Mal for
clinic-based services. [22] Drafting of the HSAPP did
not lead to passage its in 2007 nor any time thereafter.
Lack of passage and adoption by Thailand is unsur-
prising given several countries and multiple US states
experienced similar results. [18, 23] Apparently, suc-
cess or failure of NFPCS adoption efforts may depend
on the presence or absence of a variety of conditions
(reasons or factors) within a given country or state.
These conditions may also influence key stakeholders
within a health care system, such as patients, physi-
cians, attorneys, advocates, and policymakers. Be-
cause the HSAPP remains before the Thai Parliament,
it may be helpful to review the experiences in other
countries and US states to adopt NFPCSs.

To learn why countries and US states pass NF-
PCS legislation or not, the authors conducted a modi-
fied Arksey and O’Malley scoping review of peer and
non-peer reviewed literature to identify articles dis-

cussing adopted and unadopted no-fault compensation
systems. [24 — 26] The authors searched for litera-
ture identifying potential conditions (defining condi-
tion as a reason or factor) potentially explaining why
governments (national or subnational) adopt them or
not. While the goal of this study is not to perform
a formal cross-country comparative analysis between
countries, including Thailand, the authors hope the
information learned from the search will assist Thai-
land with understanding why it may or may not pass
its Law on Health Service Affected Person Protection
(HSAPP) given existing circumstances.

2. Materials and Methods

2.1. Modified scoping review methodology

This study relies on a literature review performed
with a modified Arksey and O’Malley [24], [26] scop-
ing review (deleting steps 1 and 6) combined with a
PICOTS framework using a WHO [25] to identify cur-
rent, relevant and valid secondary authorities on no
fault patient compensation systems (NFPCSs). The
authors modified the standard scoping methodology
by deletions of step 1 (identifying a research ques-
tion) based on an a priori setting of the research ques-
tion and step 6 (consulting key stakeholders), which
was not part of this study. The authors performed
steps of (2) locate relevant sources, (3) select articles
based on inclusion and exclusion criteria, (4) sort, or-
ganize, and study their data or information, and (5)
collate, summarize and report data or information en-
abled investigators to rapidly map the literature for
peer and non-peer reviewed literature. [26] Investi-
gators added a PICOTS format utilized by WHO for
scoping medical malpractice strategies in obstetrics
reported in 2015. [24] The primary elements of PI-
COTS are: (1) patients, (2) interventions, (3) com-
parators, (4) outcomes or findings, (5) timing, (6) set-
tings and (7) study design. [24] PICOTS allows for a
priori inclusion (Yes) or exclusion (No) of authorities
based on the presence of English-based natural lan-
guage (keywords, terms, and phrases) comparators in
the order of: (1) title and abstract (Y) — (2) introduc-
tion (Y) — (3) body (Y) — (4) include and complete
scoping steps (4) and (5).

The researcher further modified the above elements
to: (1) population (victims participating or potential
participating in limited or general NFPCS); (2) in-
tervention (limited and general NFPCSs); (3) com-
parators (health service or medical service (injuries
or deaths), no-fault (no fault, negligence and medical
practice verdict) tort reform (traditional or nontradi-
tional reforms: present or absent), NFPCS adoption or
not, country, government and law and policy reasons;
(4) outcomes (government adopted or not); (5) timing
(date span 1990 — 2016), (6) Setting (country) and (7)
study design (peer reviewed v. non-peer reviewed).
Questions considered during step (3) include whether



Interdisciplinary Research Review

49

or not a (1) comparator is present, (2) publication is
relevant (topic and content similar or different from
study), (3) publication is valid (source rating) and (4)
publication is current or not.

The criteria for (4) currency of a publication on
a topic vary (clinic research reviews not current (or
stale) if less than 5 years). Currency for this study
relies on a range of 26 years (1990-2016), because
adoption of these systems is periodic and spans this
time range. Limiting publications to less than 5 years
could exclude relevant sources of information. If pub-
lications (or authorities) were deemed similar or same
based on (1) to (3), then the most current publication
(< 5 years) trumped the less current one (> 5 years).
A publication greater than 5 years was included based
on criteria (1) to (3) if there was a lack of similar or
same articles and information or data contained in the
stale article related to (1) to (3). If multiple articles
contained similar content, then selection precedence
defaulted to the timeliness (e.g. most recent publica-
tion) of the publication dates.

2.2. English-based keyword selection

A natural language keyword (primary English
words, terms, or phrases) search routine served as the
primary format for identifying literature for review.
Primary keywords included: no fault, patient, com-
pensate, medical, malpractice, victim, injury, death,
limit, general, legislation, law and adopt. The initial
search began with the keywords: no fault compensa-
tion medical malpractice. Different combinations of
search terms were tried based on returns and elimi-
nation of terms following the modified scoping for-
mats. If a database lacked a natural language format
or failed to return items, then the investigators per-
formed Boolean search (N = 0). Searches utilized a
browser (Google Chrome™ or Mozilla Firefox®) and
a single internet search engine Google™ (e.g. Web,
Scholar and News plus News Archives) and Microsoft
Bing® per query followed by use of a metasearch en-
gine (DuckDuckGo©; N = 0 attempts), if either sin-
gle search engine failed to return sources. Sources
included legislative commentary; governmental and
nongovernmental white papers; peer-reviewed arti-
cles; newspapers, scholarly, organizational blogs and
proprietary legal database (Lexis Advance®) contain-
ing law reviews and journals.

2.3. Resource exclusions

The authors did not conduct a primary search for
print media sources, because the goal of the chosen
search methodology was rapid identification relevant
sources of literature. One potential risk arising from
not searching print media is loss of information or
data that causes loss of relevant sources. The au-
thors performed print media searches and review only
if a source was identified electronically and available

only in a print media format. The authors also ex-
cluded articles and information on post-fault patient
compensation systems (e.g. state-based catastrophic
Med Mal insurance) or post-catastrophic judgment in-
surance schemes, because these mechanisms do not
qualify as NFPCSs.

2.4. Descriptive statistical methods

The study relies on a qualitative assessment of in-
formation as a form of text mining. The factors sought
included: (1) countries adopting v. not adopting, (2)
injury compensation scheme (limited: legally defined
injury set v. general: any and all injuries) and (3) rea-
son for adopting or not. Because the qualitative nature
of the study only descriptive statics applied.

3. Results

3.1. Keyword-source returns

Keyword searching using natural language terms no
fault or no-fault followed by inclusion of one or more
primary keywords (sec. 2.2) returned 105 articles suit-
able for review (date ranges: 1990-1999 (N = 6);
2000-2009 (N = 14), and 2010 -2016 (N = 88), where
articles split 49.1% (53/108) peer-reviewed and 50.9%
(55/108) non-peer reviewed (Legislative Responses
(10); OPEDs (19); White Papers (21), and Book
Chapters (5). Publication origins were Australia-New
Zealand; Europe and Scandinavia; China, Japan, and
ASEAN (Malaysia (N = 2) and Thailand (N = 9; 8%));
and United States (N = 50 or 43.4% NFPCs publica-
tions = majority of returns). Thai authors produced
9 documents (English-based) between 2006 and 2016,
which coincided with policy discussions on its HSAPP
during Parliamentary debates between 2007 and 2016
(English-only).

Based on the review of the literature, no-fault pa-
tient compensation systems (NFPCS) for Med Mal
victims exist in 10 countries: New Zealand and
Japan (Asia-Pacific region), Denmark, Finland, Ice-
land, Norway and Sweden (Nordic region), France
and Belgium (Western Europe) and United States (US
state = Virginia and Florida). [18, 23, 25] Of these
countries, 6 qualify as general NFPCS (N = 6: New
Zealand and Nordic countries (N = 5)) and 4 main-
tain a limited NFPCS (Fault-based No-Fault Schemes:
France and Belgium and Birth-relate neurologic injury
programs: Japan and US (Florida and Virginia). Ad-
ministrative awards keyed on injuries and deaths re-
lated to treatment (N = 1), avoidable medical injuries
(N =5), avoidable medical injuries without negligence
(N = 2) and birth-related neurologic injuries (N = 2).
All schemes rely on the no-fault principle that links
activities (driving, working, or health care) to harmful
events (accident injuries or deaths). [18]

These schemes differ from legal causes of actions
negligence associated with torts delict and wrong-
ful acts. They differ because a harmed party need
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not show the harming party owed a duty of care and
breached it when he or she caused the injury or harm
requiring compensation. [28] Thus, in theory, no-fault
systems compensate without invoking blame, shame,
fault or culpability often associated with torts and
delict litigation. [28 — 33] While no one seems to fa-
vor litigation, western countries, such as Canada, Eng-
land, Scotland (Debating) and Ireland entertained var-
ious NFPCS options as replacements for their existing
civil Med Mal causes of action but none adopted one.
[27, 30, 31] Thailand and 6 US states (Florida (Pro-
gram Expansion), Georgia, Maine, Maryland, Mon-
tana, New Hampshire and Tennessee) also failed to
adopt [12, 18 — 20, 22, 33] Based on this review, no
country or US state has successfully enacted a gen-
eral NFPCS similar to the New Zealand or Nordic pro-
grams, notwithstanding efforts of France (2002), Bel-
gium (2010), and Japan (2009) to enact limited NF-
PCSs. [34] While theory says no-fault systems com-
pensate without invoking blame, shame, fault or cul-
pability often associated with torts and delict litigation
or wrongful acts, apparently, countries and US states
prefer not to adopt them for a variety of reasons. [29 —
32]

Critics of NFPCSs point out that their claim-
inquiries often require analysis of causation that in-
vokes culpability and fault. [29] Likewise, authors
point out that health care providers worry culpability
and fault may also arise when a no-fault claimant com-
plains to a disciplinary authority, which responds with
a regulatory-based inquiry into the standard or qual-
ity of care delivered by a health care provider subject
to a NFPCS claim. NFPCS often require reporting by
review panels if they make a determination of substan-
dard care. So, health care providers may see litigation
as a way to protect their reputation (e.g. Georgia and
Tennessee Medical Associations). [33, 35]

Members in the legal profession also want retention
of their negligence-based tort and delict systems, be-
cause they believe culpability, liability, and damage
awards to punish health care providers for providing
substandard care and harming patients. [29] Theoret-
ically, laws in torts, delict and wrongful acts encour-
age health care providers to deliver safe, quality-based
care by punishing unsafe care, compensating victims
and deterring others from delivering unsafe, substan-
dard care. [29, 32] Commentators also claim no-fault
compensation without corrective justice mechanisms
will make health care less safe, notwithstanding their
potential to drive up the costs and risks for health care
generally. [23] On balance, critics of NFPCSs oppose
them because they believe NFPCSs undermine patient
health and safety in health care.

To counter these criticisms, NFPCS proponents
point out litigation in torts, delict or wrongful acts can-
not (1) easily distinguish accidents from negligence,
(2) fairly apportion fault-based awards, (3) easily de-
ter substandard care and (4) consistently achieve what

patients seek—explanations and prevention. [28] Al-
though reviewed publications favoring NFPCS cited
evidence that more claimants had an opportunity to
recover in a NFPCS than torts and delict or wrongful
acts, they also found general and limited NFPCSs only
compensated claimants when they met their admin-
istrative claims filing and processing requirements.
[30] Thus, NFPCS are not compensation giveaways as
demonstrated by claims acceptance and compensation
rates ranging from 30 to 60 percent. Even so, there
were OPED pieces from physician groups in the US
[33, 34, 37, 38] and Thailand [36] opposing NFPCSs,
because they believe NFPCSs might unjustly increase
the amount of payouts and unfairly require them to pay
for injuries and deaths they did not cause.

The same authors also cited data showing NFPCS
per-claim payouts were usually lower than tort, delict
and wrongful act awards that relied on administrative
structures that provided periodic payments (e.g. par-
tial payments as opposed to lump sum tort judgment
awards). [18, 37] Not only does the current experi-
ence with NFPCSs suggest they address more claims
at lower costs, but also they must operate as a busi-
ness or insurer. So, they must maintain their finan-
cial solvency, which requires claims management and
actuarial oversight. They frequently draw funds from
a variety of sources that may include tax-based gen-
eral revenues, levies, and investments. [28, 30] Com-
pared to tort, delict and wrongful act laws and litiga-
tion, NFPCSs resolve claims for qualifying claimants
more rapidly and efficiently, while reducing the hos-
tilities often invoked among the parties to litigation.
[18]

Claiming and payouts are minimized by an ad-
ministrative process designed to receive, process, and
compensate claims based on a range of criteria and
amounts that range from broad to narrow. [30] Cur-
rently, New Zealand supplies the broadest cover while
the Nordic countries (Denmark, Finland, Iceland, Nor-
way and Sweden) provide immediate levels of cover,
while limited NFPCS in Belgium, France, Japan and
US States may cover less based on their coverage cri-
teria. [18, 38 — 41] These coverage criteria and lim-
itations enable them to limit payouts to a specific set
of patients and injuries. [27] The current version of
the Thai HSAPP may follow a similar course given its
application to public health services sector and appor-
tionments of payments. [19, 20]

3.2. Country-based NFPCS: New Zealand (2005)

Currently, New Zealand maintains the oldest,
broadest, Crown-supported compensation scheme that
began as an accident compensation scheme managed
by the Accident Compensation Corporation (ACC)
under its Injury Prevention, Rehabilitation and Com-
pensation Act of 2001 (amended 2005). [30, 32]
All New Zealanders participate, and its ACC covers
accident-related injuries, including treatment, through
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general taxation revenues and levies that fund six ac-
counts. Its Treatment Injury Account (TIA) is the
smallest and it draws funds from the earner and non-
earner accounts, but TIA is growing due to an increase
in claiming following reforms of 2005. [30] Its legal
and social goals enhance the public good and reinforce
its social contract to minimize the impact of personal
injuries on society. This translates into citizens forgo-
ing the right to litigate injuries. [32] In 2005, reforms
replaced its medical misadventure criteria with cov-
erage of a personal injury related to treatment. This
more liberal standard potentially includes all adverse
medical events, preventable and unpreventable, but
there are exceptions that limit claiming. Public trust
in the ACC remains high, but at least one study raises
concerns for patient safety and quality after the re-
forms of 2005. [32] And its policymakers must con-
tinue adjusting their system to keep it solvent and safe.

3.3. Country-based NFPCS: Nordic Countries (1975)

Denmark, Finland, Iceland, Norway, and Sweden)
are similar to New Zealand in their desire to uphold the
rights of patients to compensation by making cover-
age broad and accessible, promoting positive relations
among physicians and patients, and fostering patient
safety and quality care while maintaining efficiency.
[30] All rely on legislative acts for their operation,
and claims do not require proof of fault or Med Mal
before compensation. Denmark, Finland and Swe-
den utilize ‘insurance associations’ whereas Norway
maintains an independent national body to administer
compensation.

Nordic countries rely on concepts of avoidable
harm or injury to award compensation. Denmark, Fin-
land, Norway and Sweden apply an ‘experienced spe-
cialist’ standard to compensate avoidable injuries oc-
curring under optimal circumstances in the care of the
specialist or best provider. Both Finland and Swe-
den apply a ‘retrospectivity rule’ that considers op-
tions and treatments not taken, while Denmark opts
for an ‘endurability rule’ to compensate injuries go-
ing beyond a level of reasonable endurance. All rules
compensate injuries ranging from treatment and diag-
nostic injuries (majority) to unavoidable injuries, with
or without special circumstances. [30] But compensa-
tion also depends on other factors, and claimants are
subject to time limits for filing (3 to 5 years, Max. 10
years). Even these broad criteria result in 30 to 40 per-
cent of claims succeeding. All Nordic systems provide
an appellate process for denials and claimants retain
the right to file a tort-based claim in Denmark, Fin-
land, Norway and Sweden. Even so, very few claims
go to court or appeal, and if claimants do, they rarely
succeed. Both physicians and patients express satis-
faction with their systems. Thus, the Nordic experi-
ence serves as a counter to physicians who criticize
NFPCSs.

3.4. Country-based NFPCS: France (2002) and Bel-
gium (2010)

France and Belgium maintain statutorily based NF-
PCS, but their administrative procedures cover a lim-
ited set of injured patients. [38] Unlike most gen-
eral and limited NFPCSs, they do not exclude fault or
negligence from their assessment criteria and awards.
In 2002, France reformed its Med Mal compensation
scheme to address an insurance crisis by instituting its
fault-based version of a NFPCS. [39] The crisis arose
from courts awarding more claims with higher pay-
outs causing instability in their insurance market. Its
goals were (1) compensating its most injured victims
through a no-fault system funded by its the Assurance-
Maladie (Health Insurance System), the pillar of the
French Welfare State, (2) maintaining the standard
rules of fault to punish negligent, substandard care
and (3) instituting an out-of-court settlement program
to offer resolution without litigating. Overall, refor-
mation was a way to (1) reduce court proceedings
against its health care providers, (2) speedup compen-
sation, (3) offer victims free representation to reduce
any social inequalities, (4) respond to public and pro-
fessional criticisms of their judicial systems and (5)
organize medical expertise. Although articles and data
are limited, the overall response is a balance between
fairness and low number of claimants, which may be
lower than expected.

Belgium followed in 2010 when policymakers
adopted their Compensation for Damages Resulting
from Medical Care (DRMC) law, where it creates
a Medical Accident Compensation Fund (MSCF) to
compensate a victim of medical care if the provider is
without fault. [40] The DRMC and its MSCF define
a no-medical accident as “an accident linked to med-
ical care that does not trigger the caregiver’s liability,
does not result from the patient’s health condition, and
gives rise to abnormal damage.” The DRMC also con-
fines coverage to abnormal damage, which is not re-
lated to present state of science or present or foresee-
able state of a patient’s medical condition. To receive
payment from the (MSCF), there must be an absence
of fault and grave injury as defined by the statute. If
there is fault, then recovery and payouts fall to Belgian
insurers and legal system. The overall effectiveness
of the Belgium experience remains an open question
given its short time period.

3.5. Country-based NFPCS: US (1987: Virginia;
1988: Florida) and Japan (2009)

The US and Japan apply similar approaches in
their NFPCSs, because they focus on birth-related
neurologic injuries in specified group of infants.
Unlike Japan, only two US states—Virginia and
Florida—maintain NFPCS. Both states enacted their
programs during the “Med Mal crisis” in late 1980s.
Virginia administers its Birth Injury Compensation
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Program through its Workers’ Compensation Com-
mission, while Florida program works with the Florida
Department of Administrative Hearings. Both pro-
grams met their goals for stabilizing Med Mal insur-
ance markets for obstetricians and other physicians,
preserving access to obstetrical care for their citizens,
and removing a set of expensive Med Mal claims from
their tort systems. [42, 43] They address a specific,
statutorily defined set of patients—infants suffering
severe birth-related neurologic injuries. [43] Admis-
sion requires a petition with all relevant clinical in-
formation for review by a panel of experts. They ex-
clude disabilities or deaths due to congenital anoma-
lies or genetic disorders. They share similar program
designs, but their enabling statutes possess key differ-
ences for claims, claimants, and compensation. Re-
strictive definitions for cover act as barriers to claim-
ing and payouts. [43] Denied claims are subject to
hearings and appeal to an administrative law judge that
may go to district court. Once admitted to a program,
participants exclude other litigation-based remedies,
unless there is a denial or the act causing a birth-
related injury or death legally qualifies as grossly neg-
ligent. Their funding sources include assessments on
participating health providers, levies on Med Mal in-
surers, state funds, and investments to finance their
programs. Currently, both programs operate based on
traditional business principles, where undergo audits
and remain financially stable.

Like the two US states, Japan adopted its limited
NFPCS through its Ministry of Health, Labor and
Welfare to address its Med Mal insurance crisis simi-
lar to those in the US during the 70s and 80s. [41] Like
the US states of Florida and Virginia, the Japanese NF-
PCS is limited to infants with suffering a birth-related
injury resulting in cerebral palsy. Its support comes
from the Ministry, not the hospitals, and it stabilizes
the insurance market for obstetricians who deliver ba-
bies. Injuries need not be the fault of the physician and
they scheme will pay almost $400,000 USD per child
for 20 years. Reporting occurs, and Japanese physi-
cians do enjoy shielding from suits, although this re-
port suggests payout are low. The Japanese experience
appears to mirror the experience of Florida and Vir-
ginia, but these programs cutoff litigation and liabil-
ity if a claim enters these programs. These programs
also require reporting to state-based professional dis-
ciplinary authorities, so there is feedback and over-
sight too. Although there are critics who question its
effectiveness.

3.6. Reasons to adopt or not adopt a NFPCS

Reasons countries may or may not a NFCS schemes
vary. Why some countries and US states fail to
adopt a NFPCS may lie with the presence or ab-
sence of one or more conditions. Country-based pol-
icymakers are more likely to adopt a general NF-
PCS when their countries possess a (1) smaller, more

socio-demographically homogeneous populations, (2)
government-run health insurance systems and (3)
strong social insurance safety nets. [16] The authors
could not, however, analyze the above conditions due
to their study design and focus on the identification of
more qualitative conditions. Two conditions identified
were the presence or absence of a Med Mal crisis and
professional support. Publications cited the presence
of Med Mal crisis due to climbing claim and payouts
associated with insufficient coverage by providers as a
major push factor (e.g. New Zealand, France, Japan,
and US States Florida and Virginia). Thailand may
also be an example of crisis given events post 2006.
Even so, a Med Mal crisis may not be a sufficient
condition for adoption, US states in crisis are more
likely than not to opt for a traditional tort reform (e.g.
award limits or expert witness requirements) rather
than implement a NFPCS. [12, 18]. [20, 43] Posi-
tions of the medical and legal professions may serve
may serve as positive or negative conditions depend-
ing on its impact on policymakers. [30, 43] In gen-
eral, conditions unfavorable for NFPCS included: (1)
concerns for fairness of compensation amount versus
judicial awards, (2) fears over excessive costs (pro-
fessional tax), (3) preference for traditional tort re-
forms (limited access to courts), and (4) resistance
among professional (medical and legal) associations.
In fact, physicians expressed these concerns in Thai-
land, where the Medical Council opposes the current
version of the HSAPP. Physician fears of culpability
and loss of reputation along with the specter of a ris-
ing number of claims and payouts likely encourages
health care providers to either litigate or seek alterna-
tive reforms, either traditional or nontraditional. Some
authors note attempts to adopt NFPCSs run amok in
common law systems, especially with its trial lawyers,
because many litigators believe these systems do not
fairly compensate the victims or punish physicians for
their substandard care. [27, 30] Thus, NFCS enact-
ment faces obstacles at multiple levels, regardless of
the country or type of scheme.

3.7. Study Limitation Review

This study possesses several limitations even
though the cited literature supports the applied
methodology. [24 —26] Because the authors employed
a modified scoping to rapidly identify publications, the
potential loss of relevant publications and their infor-
mation and data. [24, 25] A related limitation may be
the use of keyword search methodology that required
modification of terms. Term modification may lead to
loss of relevant publications. This study is also lim-
ited by its reliance on the use of English-based, elec-
tronic publications and its qualitative review, which
potentially relevant non-English publication were ex-
cluded, unless an English translation was captured. It
also lacks a formal country-based comparison, which
means inferences or generalizations among countries
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may not be possible.

4. Conclusion

Ultimately, adverse events and medical errors are
a global concern, and they may injure and kill more
patients than reported in past or current studies. [9,
10] Fortunately, most of them are not the result from
substandard care nor do they trigger Med Mal claims
or litigation. [10, 11] When they do, they may ex-
act a price from health and legal systems, alike. For
health care providers, especially physicians, Med Mal
actions may hurt their professional and patient rela-
tionships and encourage them to practice defensive
medicine, real or not. [11, 12] Support for Med Mal
litigation and litigation reforms persists worldwide,
although governments, policymakers, professionals
would like a more efficient, cost-effective mechanism
to fairly compensate victims and reduce or eliminate
unsafe medical care than civil litigation. [13] Based
on this study, the reviewed authors support replacing
litigation with a NFPCS similar to the Nordic or New
Zealand programs, whereas others opposed them be-
cause they saw wrongful acts or torts as mechanism to
encourage safe care and fair compensation for injuries
and deaths related to substandard, unsafe care. [29,
32]

Perhaps, the underlying reason for support of NF-
PCS by some academics and policymakers may be the
evidence in the literature shows NFPCSs compensate
victims more rapidly, fairly, and efficiently at lower
costs than litigation. [18, 30, 37] But most govern-
ments, including Thailand do not adopt them for a va-
riety of reasons. [18] One reason for the lack of adop-
tion identified by this modified scoping review was op-
position from professional groups, especially medical
associations or councils. Authors reported policymak-
ers were swayed by professional groups who threat-
ened to limit or stop caring for patients. [41] To over-
come the inertia against passage and change, it may
take more than a major liability crisis to achieve adop-
tion. In fact, it may require the absence of unfavor-
able conditions identified by authorities reviewed in
this study, which included (1) concerns for fairness of
compensation amount versus judicial awards, (2) fears
over excessive costs (professional tax), (3) preference
for traditional tort reforms (limited access to courts)
and (4) resistance among professional (medical and
legal) associations. It should be no surprise these con-
ditions existed beginning with Thai policymakers first
efforts to pass their Law on Health Service Affected
Person Protection (HSAPP). [18] It continues to face
opposition.

What remains unclear is whether Thailand and its
physicians face a Med Mal crisis in both their public
and private sectors. It is also uncertain whether Thai
physicians have insufficient liability coverage to con-
stitute a claims and payouts problem. Without more,

conditions may be suboptimal and there may be little
interest in opting for a paradigm shift from the cur-
rent status quo to either a general or limited NFPCS in
Thailand or any other country or US state. Only time
will tell if Thailand will enact its Law on Health Ser-
vice Affected Person Protection (HSAPP) to establish
a NFPCS or not.
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